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THIS MATTER having come before the court , the Honorable Karen M. 

Cassidy, A.J.S.C., by Ronald S. Gasiorowski, Esq., attorney for plaintiff, James Hughes, 

by a complaint in lieu of prerogative writs filed on March 6, 2014; and the court having 

considered the submissions of the parties; including the submissions of Howard D. 

Geneslaw, Esq., of Gibbons P.C., attorney for the defendant, The Stop & Shop 

Supermarket Company LLC and Russell M. Finestein, Esq., of Finestein & Malloy LLC, 

attoiiiey for the defendant, Town of Westfield Planning Board; and a hearing having been 

held on April 27, 2015, with both counsel for plaintiff and defendants appearing; and for 

the reasons set forth in the attached statement of reasons; 

It is on this 9& day of June hereby ORDERED as follows: 

1,  The memoiializing Resolution adopted on January 23, 2014 and the amended 

and restated Resolution memorialized by the Town of Westfield Zoning Board 

on February 11, 2014 regarding the above captioned matter is hereby 



AFFIRMED for the reasons set forth in the attached Statement of Reasons; 

and 

2. Plaintiff James Hughes’ Complaint is dismissed with prejudice. 

A copy of this Order has been provided to all parties by the Court on this date. 

< -  
KAREN M. CASSIDY. A.J.S.C. 



Statement of Reasons 
Hughes v. Town of Westfield Planning Board, et al. 

UNN-L-785-14 

Action in Lieu of Prerogative Writs 

Facts & Procedural Historv: 

This matter is before the court 011 plaintiff James Hughes’ Action in Lieu of Prerogative 

Writs challenging the decision of defendant Town of Westfield Planning Board’s (the “Board”) 

gxaiiting the application of co-defendant Stop & Shop Supermarket Coinpany, LLC (“Stop & 

Shop”). 

The properties at issue consist of four adjacent lots along Elm Street in the Town of 

Westfield. Stop & Shop currently operates a supelmarket, a permitted use, on Block 2505, Lots 4 

and 5. Stop & Shop subsequently purchased the adjacent lots, Block 2505, Lots 6 and 7 

(collectively, Lots 4, 5, 6, and 7 are hereinafter referred to as the “Property”), consisting of office 

buildings. The Property consists of approximately 2.81 acres in Westfield’s GB-1 (General 

Business) Zone. See Joint Trial Exhibit (“J.T. Ex.”) A-9. After acquiring Lots 6 and 7, Stop & 

Shop applied.to the Board for preliminary and final site plan approval and other relief to 

demolish the office buildings and expand the parking lot and supennarket (“Application”). 

Co-defendant Stop & Shop filed their Application with defendant Board on August 17, 

2012, proposing the demolition of the existing office space, expansion of the parking lot from 

102 to 147 spaces, and construction of an 18,129-square foot addition to the existing 

supennarket, consisting of a 16,156-square foot addition on the main floor and a 1,973-square 

foot basement addition, as well as multiple “c” variances related to the expansion project. J.T. 

Ex. J-19. The Application was deemed complete on Januaq 8, 2013 and the Board held some 

twelve (12) public hearings bctween February 4, 2013 and December 19, 2013. The Board 
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approved tlie Application on December 29, 201 3, with the memorializing resolution adopted on 

January 23, 2014. After certain revisions were requested by Stop & Shop, tlie Board adopted an 

amended and restated resolution on February 11, 2014 (collectively “Resolution”). 

Plaintiff filed this Complaint 011 March 6, 2014. A hearing was held on April 27, 2015 

(“April hearing”). 

Plaintiff alleges that the Application’s approval permits overutilization of the ProperLy. 

Plaintiff argues that Stop & Shop improperly or erroneously calculated its parking space 

deficiency, and that tlie Board erred by accepting and approving the project with the 

misrepresented parking deficiency. Plaintiff also argues that the Board erred because it did not 

require the project to comply with the State of New Jersey’s noise code and the noise regulations 

of the Town of Westfield. Finally, plaintiff argues that the Board’s decision to Stop & Shop’s 

variances and preliminary and final site plan approval was arbitrary, capricious, or unreasonable 

because it approved, in plaintiffs view, substantial variances for parking deficiencies, a sound 

wall without setbacks, and unsafe truck and/or pedestrian access. 

Defendant Stop & Shop makes several arguments regarding why plaintiffs Complaint 

should be dismissed. First, defendant Stop & Shop argues that the plaintiff, Mr. Hughes, lacks 

standing to maintain the present action because he is an objector who merely resides in  the 

municipality and none of his rights to use, acquire, or enjoy property have been effected by the 

Board granting Stop & Shop’s application. In regards to plaintiffs standing, Stop & Shop also 

alleges that Mr. Hughes is merely a straw man acting as an objector on behalf of a business 

competitor of Stop & Shop, and that absent a showing of injury to a property right, economic 

competition is not sufficient to grant standing. Finally, in regards to standing defendant Stop & 
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Shop argues that Huglies cannot establish standing because he has not sought and cannot show 

special damages or substantial public interest in this matter. 

Defendant Stop & Shop also argues that, under existing law, a Planning Board’s approval 

of an application is presumptively valid and subject to deference upon review by the courts. 

’Therefore the variance granted, regarding perceived parking deficiencks, should be upheld as it 

was supported by the record. In addition, Stop & Shop argues that plaintiffs allegatiom 

regarding the noise code and regulations of the State and Town have no bearing on the Board’s 

decision to approve the application because the supemiarket’s sound investigation and expert 

testimony established compliance with the regulations and were properly weighed as to 

credibility, and accepted by the Board. Further regarding the perceived sound violations, 

defendant argues that the noise code does not apply because there is no “affected person” and 

Lot 8 is not a protected property. Stop & Shop argues that Board’s grant of variances and 

preliminary and final site plan approval was not arbitrary, capricious, or unreasonable because it 

was adequately supported by the evidence and record presented to the Board. Finally, Stop & 

Shop argues that the plaintiff abandoned portions of his Complaint because he failed to biief all 

of the issues in his Complaint in his brief. 

Defendant Board adopted all points of Stop & Shop’s trial brief however, the Board took 

no position as to standing, as during the hearings they decided to “err on the side of fairness and 

ensure a complete proceeding.” Therefore, the Board decided that the plaintiff “possessed 

sufficient standing to be heard” at the public hearings as an objector. See, e.g, 5T96-97. 

Plaintiff Hughes, in his reply brief, argues that standing under the Municipal Land Use 

Law, N.J.S.A. 40:55D- 1 et seq. (“W’) is broad and he has established sufficient interest to 

permit him to maintain this challenge. Plaintiff also argues that the right to challenge the decision 
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of an administrative board is constitutional in dimension and this action should be considered. 

Plaintiff also argues that the fact that his challenge to defendant’s Application is being funded by 

Stop & Shop’s business competitor should not defeat this present matter. Plaintiff also reiterated 

his positions regarding the acceptance of defendant’s erroneous parking calculations and the 

deficiencies in the Application’s approval that show that its gant was otherwise arbitrary, 

capricious, or unreasonable. 

On February 17,2015, defendant Stop & Shop submitted a supplemental letter brief to its 

October 9, 2014 trial brief because the New Jersey Depaitment of Eiivironinental Protection 

(“NJDEP”) issued “Guidelines for the Investigation of Noise Complaints Pursuant to the State of 

New Jersey Noise Control Regulation (N.J.A.C. 7:29) and the Model Noise Control Ordinance” 

(the “Guidelines”) on January 19, 2015, which related to the underlying noise control matter at 

issue. In their letter brief, defendant Stop & Shop reiterates their position that, under the 

regulation and subsequent Guidelines, there is no affected person on the adjacent property (“Lot 

X”), and thus, coinpliance with the Westfield Noise Code (“Noise Code”) is not required. 

Defendant Stop & Shop also argues that the purpose of the Noise Code, as emphasized in the 

Guidelines, shows that it was never intended as a land use and zoning tool, but rather as an 

eiiforceineiit mechanism and requires an affected person to be applicable. Defendant Stop & 

Shop also argues that substantial deference is given to an agency’s interpretation of its own 

policies and procedures and that the Guidelines should be granted such deference in this matter. 

Plaintiff Huglies filed a letter brief in response on April 22, 2015. Plaintiff argues that 

defendant Stop & Shop has incorrectly asserted that Lot 8 is not a protected property because his 

expert documented people conversing in the Lot 8 parking lot, and thus plaintiff argues those 

individuals would qualify as affected persons and Lot 8 should therefore be deemed protected. 
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Plaintiff also argues that because the Noise Code has been used in the planning process that it 

should be used for land use plaiuring purposes. Finally, plaintiff argues that Guidelines do not 

support defendant Stop & Shop’s contelltion that there is no affected person on Lot 8 because of 

the aforementioned photographs show that there were affected persons on Lot 8 and that the 

Board erred or acted arbitrarily when it chose to disregard such proofs. 

Leva1 Analysis: 

1. Standing 

“Standing is a threshold requirement for justiciability.” Watkins v. Resorts 

International Hotel & Casino, 124 N.J. 398, 421 (1991). Similar to a determination of whether a 

court has jurisdiction to hear a matter, standing requires a “determination of the court’s power to 

hear the case” at its inception. & at 41 8. While a court’s considerations in a disinissal for lack of 

standing may be similar to the considerations made “in a disinissal for failure to state a claim for 

which relief can be gxanted, the two types of dismissals are distinct.” & Dismissal for lack of 

standing “amouiils to a refusal by the court to resolvc the matter.” rd. However, “[llack of 

standing may be raised as a failure to state a cause of action under R. 4:6-2(e).” Allstate N.J. Ins. 

Co. v. Cherry Hill Pain &Rehab. Inst., 389 N.J. Super. 130, 136 (App. Div. 2006). 

Standing is governed by 4:26-1, whch provides that “[elvery action may be 

prosecuted in the name of the real party in interest.” Standing refers to the plaintiffs ability or 

entitleinent to maintain an action before the court.”’ In re Baby T., 160 N.J. 332, 340 (1999) 

(quoting New Jersey Citizen Action v. Riviera Motel Corp., 296 N.J. Super. 402, 409 (App. 

Div.), certif. panted, 152 N.J. 13 (1997), appeal dismissed as moot, 152 N.J. 361 (1998)). 

“[Sltanding requires that a litigant have a sufficient stakc and real adverseness with 

respect to the subject matter of the litigation, and a substantial likelihood that some harm will fall 
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upon it in the event of an unfavorable decision.” Neu v. Plaiming Board of Township of Union, 

352 N.J. Super. 544, 552 (App. Div. 2002) (quoting In re New Jersev Board of Public Utilities, 

200 N.J. Super. 544, 556 (App. Div. 1985). Standing is neither subject to waiver nor conferrable 

by consent. ,&I re Babv T., m a ,  160 N.J. at 341. “Standing has been broadly construed in New 

Jersey as our courts have considered the threshold for standing to be fairly low.” Tiiffin v. 

Somerset Valley Bank, 343 N.J.Supei-. 73, 81, 777 (App. Div. 2001) (quoting Reaves v. Egg 

Harbor Tp., 277 N.J. Suim. 360, 366 (Ch. Div. 1994)). The courts traditionally have taken a 

“generous view of standing in most coiitexts.” In re New Jersey State Contract A71 188,422 N.J. 

275, 289 (App. Div. 201 1). “The New Jersey cases have historically taken a much more 

liberal appi-oach on the issue of standing than federal cases have.” Strulowitz v. Provident Life 

aiid Cas. Ins. Co., 357 N.J. Super. 454,458-459 (App. Div. 2003). 

Further, under tlie U L ,  any “interested party” may appeal the decision of any 

municipal agency or board to the Superior Court, Law Division. N.J.S.A. Q 40:55D-17(11). An 

interested party, as defined in N.J.S.A. 3 40:55D-4, is broad: 

any person, whether residing within or without the municipality, 
whose right to use, acquire, or enjoy property is or may be affected 
by action taken under this act, or under any law of this State or of 
the United States have been denied, violated or llifniiged by an 
acijon or a failure. to act under this act. 

1N.J.S.A. 5 40:551)-4@).] 

Under t h e w ,  the group of potential appellants may be rather large in any given matter. 

& Koenig, New Jersey Zoning and Land Use Administration 5 42-2.1, at 877 (GANN, 2015). 

However, the law clearly limits the group of potential appellants to only those “whose right to 

use, acquire or enjoy property is or inay be affected.” N.J.S.A. 5 40:55D-4. As such, I-esidaicy 

status is “immaterial to the definition of ‘interested party.” Cox, supra, 5 18-2, at 354. 
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The recognizes that objectors to an application may have standing to appeal the 

decision in Superior Court. &e Allen v Plainling Board of Eveshani, 137 N.J. Super. 359 (App. 

Div. 1975). However, an objector, whether they reside within or without the municipality, must 

still establish on the record that they have sufficient interests at stake to maintain an Action in 

Lieu of Prerogative Writs. See generally Id.; see also Neu, supra, 352 N.J. Super. 544. Stated 

another way, it is not the action of objecting that confers standing, but rather objectors must have 

a sufficient interest at stake in the outcome of an administrative deteimination that it may be 

appropriate to confer standing in a Superior Court action. 

However, even absent a direct injury to a plaintiffs ability to “use, acquire or enjoy 

property” the courts have been willing to confer standing under N.J.S.A. Q 40:55D-4 if a plaintiff 

can show either special damages or a substantial public interest at stake. Special damages require 

a showing that the plaintiffs injury is “distinct from [those] suffered . . . in common with the 

community at large.” Rose v. Chaikin, 187 N.J. Super. 210, 221-22 (Ch. Div. 1982) (quoting 

Morris v. Haledon, 24 N.J. Super. 171, 179-80 (App. Div. 1952)). “Absent such special damages, 

some lund of invasion of property light or denial of benefits of a zoning plan is required.” 

Paramus Multiplex, m, 236 N.J. Super. at 110. The law is somewhat less clear about what 

constitutes a substantial public interest sufficient to grant a party standing. See Home Builders 

Leawe of South Jersev v. Twp. Of Berlin, 81 N.J. 127, 132-33 (1979) (recognizing a Public 

Advocate as an “interested party” in a challenge to municipal zoning ordinances that were 

perceived to be exclusionary and tbus increasing housing costs for the general public); see also 

Zoning Bd. of Adjustment v. Datchko, 142 N.J. Super. 501 (App. Div. 1976) (recognizing that a 

zoning officer and the board have a “substantial public interest in preserving the integrity ofthe 
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zoning ordinance” sufficient to confer standing in a case to rescind relief that was granted based 

on kaud, when the relief granted would be a violation of the zoning ordinance and plan). 

Further, given that the plaintiffs objection at the Board hearings and in court today is 

being funded by Village Supermarkets, an operator of ShopRite supermarkets, it is also 

necessary to address the irnplications that business competition may have on standing under the 

w. Economic competition, is not, by itself, sufficient to confer standing, even in light of the 

broad standing requirements under the U L .  In Car Spa. Inc. v. High Tech of S&C, Inc., 267 

N.J. Super. 422 (App. Div. 1993), the Appellate Division upheld a finding that a “non-resident 

competitor, is not an ‘interested party’ with standing to challenge” a resolution of a 

municipality’s Board of Adjustment.” at 423-24. In making this determination, the Appellate 

Division relied on Parainus Multiplex Corp. v. Hai-tz Mountain Indus., Inc., 236 N.J. Suner. 104 

(Super. Ct. 1987), in which the court was faced with determining the limits of the liberal 

standing requirements under the U L  in the context of business competitors. The court in 

Paramus Multiplex stated that 

[a]llowing the threat of increased competition to confer standing 
could open a new and inappropriate battleground for business 
competition: the planning and zoning boards of each municipality 
in the State. This battle-ground would unduly tax the resources of 
our municipalities as well as impair our commitment to a free 
enterprise system. 

[Paramus Multiplex, m, 236 N.J. Super. at 11 1 .] 

Thus, under Car Spa and Paramus Multiplex, land use decisions are not subject to challenge by 

business competitors based solely on the increased competition the approval of a competitors’ 

application may cause 

Here, we are faced with an objector who is an alleged resident taxpayer in the Town of 

Westfield and whose challenge to Stop & Shop’s Application, at both the Board and now 
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Superior Court-level, is being Gnanced by a third-party business competitor of defendant Stop & 

Shop. The record shows that plaintiff Hughes’ counsel claimed he was a resident of Westfield. 

J.T. Ex. J-39 and 5-68. A copy of Mr. Hughes’ drivers’ license was produced showing that he 

allegedly resides at 240 Massachusetts Avenue in Westfield. The tax records for the address 

show that a Rosemary V. Hughes is the sole owner of the property where Mr. Hughes’ allegedly 

resides. J.T. Ex. A-41. While plaintiffs counsel speculated that Mr. Hughes’ was married to 

Rosemary Hughes for the sake of argument, no proof of such relationship was provided. See 

1 lT68-22 to 69-8; 71:12-16. The property which plaintiff resides at is located approximately two 

(2) miles from the Stop & Shop Property. Additionally, plaintiffs objection is being funded by 

Village Supermarkets, whch operates ShopRite supermarkets, including the ShopRite of 

Ganvood, located approximately one (1) mile from the Stop & Shop Property. See J.T. Ex. 5-65 

and 11T8. 

Plaintiff Hughes has only argued a generic right that he, as a citizen, is permitted to 

challenge the Board’s decision and to bring the present action. The record does not prove that 

plaintiff Hughes owns any property in the Town of Westfield such that his right to “use, acquire 

or cnjof exists and is affected by the Board granting defendant Stop & Shop’s application. This 

must he established in order for him to be considered an “interested party” under N.J.S.A. $ 

40:55D-4@). 

In addition, though the record and argument reveal that the Town did not wish to pursue 

this line of inquiry at the hearing, and instead permitted Mr. Hughes to participate through 

counsel, Stop and Shop did little to advance their arguments. At a minimum they could have 

asked for a subpoena to be issued in order to question Mr. Hughes, or taken some additional 
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steps to deteiinine his residency. All that was offcred in the proceeding was a photocopy of a 

driver’s license. 

On this meager record this court is not prcpared to rule on this issue. Therefore, based on 

the Town’s decision to proceed with the application and this court’s finding that there has been a 

failure by Stop and Shop to substantiate their argument, the court will proceed to malung a 

dcteiininatioii 0x1 the merits. 

11. The Stop and Shop Application 

The trial court’s review of a planning board’s decision is limited. Smart SMR of N.Y., 

Inc. v. Borough of Fair Lawn Bd. of Adi., 152 N.J. 309, 327, (1998). The trial court must give 

deference to a planning board’s decision and reverse only if its actions are so arbitrary, 

capricious, or unreasonable as to amount to an abuse of discretion. Jock v. Bd. of Adi., 184 N.J. 

562, 597 (2005); see also Zilinsky v. Zoning Bd. of Adi. of Verona, 105 N.J. 363, 367 (1987) 

Kramer v. Bd. of Adiustment, 45 N.J. 268, 296 (1965). In general, the trial court must recognize 

that the Legislature has vested substantial discretion in the municipal agency concerning land use 

and development. Booth v. Bd. of Adi.. Rockaway TD., 50 N-r. 302, 306 (1967). Public bodies, 

such as the Planning Board here, because of their peculiar knowledge of local conditions, must 

be allowed wide latitude in the exercise of their delegated discretion. rd. at 306. The reviewing 

court may not substitute its judgment for that of the board. ICramer v. Bd. of Adjust.. Sea Girt, 

45 N.J. 268,296 (1965). 

Under the U L ,  a Board is required to render a decision on an application based on all 

of the evidence and testimony presented. Pursuant to N.J.S.A. $ 40:55-10(g), “[tlhe municipal 

agency shall include findings of fact and conclusions based thereon in each decision on any 
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application for development and shall reduce the decision to writing.” The Board must provide 

its findings and conclusions in a resolution ineinorializing its decision. Cox, supra, Q 19-1 at 382. 

Generally, 

[r]esolutions of a municipal board should reflect the deliberative 
and specific findings of fact necessary to sustain the board’s 
conclusions that the stabtory requireinents for relief were or were 
not met. [Citations omitted.] The point of such a requirement is to 
allow a reviewing court to determine fairly whether the board acted 
properly and within the limits of its authority in granting, or 
rchsing to gant  a variance. 

[Lincoln Hei&ts V. Cranford Planning Board, 314 N.J. Super. 
366, 386 (Law Div. 1998), aff’d o.b. 321 N.J. Super. 355 (app. 
Div.), cert. denied 162N.J. 131 (1999).] 

One such determination occurs when conflicting evidence or testimony is presented. The Board 

may choose to accept or reject the testimony of any witness. Cox, supra, Q 19-3.1 at 385. If such 

a determination is made reasonably, such a choice is considered conclusive ou appeal. Allen v. 

Hopewell Township Zoning Board, 227 N.J. Super. 574, 581 (App. Div.), cert. denied 113 N.J. 

655 (1988). 

A. The Parkine Variance 

Under the m, a municipality may adopt parking regulations “pursuant to either the 

zouing power, or through the adoption of a site plan review ordinance.” David 5. Frizell, New 
Jersey Practice Series Vol. 36 Land Use Law $9.1 (3d ed. 2005). Where a municipality has opted 

to adopt an ordinance, the courts have recognized that the “clear and unambiguous” language of 

the ordinance should control. Twu. Of Pennsaukeii v. Schad, 160 N.J. 156, 170 (1999). Further, 

courts have been willing to give municipalities, and their related entities such as planning boards, 

deference in their interpretation of their municipal ordinances. Fallone Properties. LLC v. 

Bethlehem Twp. Planniiig Board, 369 N.J. Suiier. 552 (App. Div. 2004). 
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The Township of Westfield’s Land Use Ordinance (the “Land Use Ordinance”) requires 

supermarkets to provide one parking space per 250 squax feet of floor xea .  However, the Land 

Use Ordinance also states that, in relation to calculating parking requirements, “[blasement space 

which is vacant, used to contain utility equipment serving the building or for storage alone, shall 

not be included in the calculation of basement space being used.” J.T. Ex. .I-77 at §17.02.A.5. 

“Storage” is defined by the Land Use Ordinance as “placement of inaterials in a location for 

preservation or later use, 01- for disposal at an off-site location.” J.T. Ex. J-77 at §2.16.C. These 

sections, when read together, clearly state that basernent space that is used for the “placement of 

materials in a location for preservation or later use” is not to be “included in the calculation of 

basement space being used” for the purposes of determining the required number of parking 

spaces. 

Here, Stop &: Shop’s Application seeks construction of an 18,129-square foot addition to 

the existing supennarket, consisting of a 16,156-square foot addition on the main floor and a 

1,973-square foot basement addition. Ln calculating the parking requirements for the applicatiori, 

Stop & Shop excluded 11,717 square feet of the basement from the calculation because it will be 

used as storage, with the reniaining poiiion of the basement being used by employees. Plaintiff 

Hughes contends that the Board eii-ed when it improperly excluded the square footage of 

basement storage in the parking calculation, and failed lo use the calculation set forth in the 

Institute of Transportation Engineers’ Trip General Manual (“ITE Manual”). ‘k latter of 

plaintiffs arguments is unwarranted. Here, the Township has a Land Use Ordinance, which 

clearly states the required parking calculations. While professional manuals, such as the ITE, can 

provide guidance in parking calculations, where there is an ordinance providing the methodology 

for calculation, the ordinance controls. Plaintiffs arylineiit that the basement storage space was 
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improperly excluded is also without merit. The Land Use Ordinance clearly and unambiguously 

states that basement storage space is not to be considered in calculating the required parking for 

an application. Further, at the April heaiing, the defendants argued that the parking calculation 

took into account the portions of the basement used for storage, but not those areas used by the 

employees and thus applied the ordinance requirements appropriately. 

Here, the Board heard testimony from traffic experts for both Stop & Shop and the 

plaintiff, weighed the information presented, and applied the Land Use Ordinance based 011 their 

interpretation of such relative to Stop & Shop’s Application. This court is satisfied that such a 

determination is warranted by both the plain meaning of the Land Use Ordinance and the record 

presented. 

B. Noise 

Plaintiff Hughes contends that the Board erred by accepting the testimony of Stop & 

Shop’s sound expert over the plaintiffs expert. Plaintiff points to the fact that his expert, Mr. 

Steven Oliver, observed and photogaphed individuals having conversations in the parking area 

of Lot 8, to show that the presence of such persons conversing in the parking area of Lot 8 shows 

that there are “affected persons” on Lot 8 such that the Noise Control Regulations should apply. 

Plaintiff contends that the Board’s failure to require compliance with ihe state and local noise 

code regulations is a violation of state law and policy and should not be affirmed. Defendant 

Stop & Shop argues that the NJDEP Guidelines are entirely supportive of the testimony of its 

expert, Mr. Szulecki. In contrast, defendant Stop & Shop argues that the plaintiffs sound 

expert’s testimony was inconsistent with, and in part directly contrary to the Guidelines. Further, 

Stop & Shop arbmes that the board, who had the opportunity to question both experts, made the 

determination that MI. Szulecki’s testimony was credible, accepted such as part of its 
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determination, and that such a finding and determinatioii should be given deference. Again, in 

coutrast to the acceptance of its sound expert Mr. Szulecki, Stop & Shop notes that the Board 

made a determination that there was an issue of credibility regarding plaintiffs sound expert Mr. 

Oliver that should be given deference. 

The State’s Noise Control Act, N.J.S.A. 5 13:1G-l, etseq., (‘Woise Control Act”), was 

enacted in 197 1, with the intent to ensure that New Jerseyans could have “an eiiviroiunent that is 

k e e  from noise which unnecessarily degrades the quality of life.” Guidelines, 5 I, at 1. 

Authoiized by the Noise Control Act, the New Jersey Noise Control Redat ion,  N.J.A.C. 5 7:29 

(“Noise Control Regulation”) “provides the basis for noise compliance and enforcement.” 

Guidelines, 5 1;at 1-2. The State has provided a Model Ordinance for inunicipalities to adopt, 

however, all noise code ordinances are subject to the written approval of the NJDEP. Guidelines, 

5 11, at 2. Subsequently, NJDEP has promulgated the Guidelines to provide “consistency for the 

investigation of noise violations” under the Noise Control Regulation. Guidelines, 5 I, at 1. The 

Guidelines “reflect current NJDEP compliaiice and enforcement policies and procedures.” 

Guidelines, 5 Ill, at 3. Further, New Jersey’s courts have recognized that substantial deference 

should be given to an agency’s iiiteipretation of its own regulations. DiMaria v. Board of Tivstee 

of Public Employees’ Retirement System, 225 N.J. Super. 341, 351 (App. Div. 1988), 

w, 113 N.J. 638 (1988). 

The Noise Control Redat ion ,  explicitly requires the existence of an “affected person” 

for purposes of enforcement of the regulation. An “affected person” is defined as “any person 

who has registered a noise coinplaint with an authorized enforcement agency that he or she is a 

receptor of noise on a protected property category, and said affected person has an interest in the 

protected property category as an owner, tenant, or employee.” N.J.A.C. §7:29-1.1. In assessing 
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coinpliance with the &e Control Rewlation, 01- an adopted municipal code, a certified 

investigator must identify the receptor location and deteimine compliance “at or within the 

property line of any affected person.” N.J.A.C. §7:29-2.5(a)2. “[Tlhis policy directs that sound 

level measurements should be taken at a location where someone would reasonably recreate, 

repose and/or converse.” Guidelines, 5 III.D., at 5 (emphasis added). When the receptor is a 

commercial property, “the peiniissible limit for continuous airborne sound is 65 dBA, at all 

times, since there is only a rationale for protection of speech.” Guidelines, 5 III.D., at 6 

However, the regulations still require that the measurement of a coimnercial property 

“represent[] where someone would reasonably recreate, repose and/or converse.” Guidelines, 5 

III.D., at 6. Such reasonable locations “may include outdoor areas where workers and/or 

customers would engage in conversation on a regular basis.” Id. (emphasis added). Moreover, 

the Guidelines explicitly contemplate coimnercial properties “where there may not reasonably 

be an aflectedpersori” such as 

commercial facilities with no outdoor activities such as an 
office building surrounded by an asphalt parlchg lot where 
there is not a location on the site where a person would 
reasonably recreate, repose andlor converse, being that the 
entire outdoor area is sued for purposes such as vehicle parking, 
deliveries, trash bin storage; and a facility that operates noise- 
generating sources onsite that are solnewhat similar, in tenns of 
their noise impacts. 

[Guidelines, 5 lII.D., at 6 (emphasis added).] 

The Guidelines have identified three criteria to assess and identify whether a conmercial 

property is a receptor under the code. These criteria are as follows: 

1. Docs the facility have outdoor activities; 
2. Is there a need for verbal communications in conjunction with 
the outdoor operations; 
3. Docs the facility generate appreciable sound emissions and are 
those sound emissions somewhat similar in ter~ns of duration and 
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intensity (e.g., vehicular traffic oii-site, HVAC equipment, outdoor 
equipment, etc.) to the facility under investigation? 

[Guidelines, 5 III.D., at 6.1 

Additionally, while oft-cited in local land-use codes, and having been used as a basis for 

planning approvals in some instances, the Noise Control Rewlatioii and the Model Code were 

not developed as such. Guidelines, 5 IILE., at 7. Both “were developed solely as enforcement 

regulations to address exceedanccs of the permissible limits” subsequent “to a coiuplaint by 

an affected person.” Guidelines, 5 III.E., at 7. Thus, the Noise Control Regulations and their 

progeny require an affected person and assessing compliance prospectively requires a 

determiiiation regarding whether an affected person reasoilably exists. Guidelines, 5 IKE., at 7. 

“[Ilt is well settled that the Board ‘has the choice of accepting or rejecting the testimony 

of witnesses.”’ Kmmer v. Board of Adjustment, 45 N.J. 268, 288 (1965) (citing Reinauer Realty 

Coip  v. Nucera, 59 N.J. Super. 189, 201 (App. Div. 1960)). Here, Stop & Shop’s application 

proceedings relating to the sound issues and potential noise code violations occurred over the 

course of four public hearings. During those hearings, defendant Stop & Shop and plaintiff 

Hughes each presented expert sound testimony, which was questioned by both sides at length. 

This court is satisfied that the Board’s determination that Stop & Shop’s sound expert, Mr. 

Szulecki, “was more credible and more persuasive,” was made based 011 the totality of the record 

before it. J.T. 5-2 at 67, 1153. As noted in the Resolution, the Board recognized that there were 

competing opinions from the two experts, as well as differences in methodology employed and 

whether actual sound readings were required. J.T. 5-2 at 67, 1152. However, the Board 

“determined there was an issue of credibility as to the issue of the testimony propounded by the 

[plaintiffs] sound expert.” J.T. J-2 at 67, 7153. Further, the record indicates that the Board 
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considered and weighed the support, and lack of sound-based objection, made by resideuts of the 

properties nearby in support of Stop & Shop’s Application. J.T. J-2 at 67,1153. 

Additionally, while released after the Board’s decision, this Court finds that the 

Guidelines promulgated by the NJDEP, and discussed SUJEI, further support the Board’s 

determination that Stop & Shop’s sound expert was more credible than the plaintiffs sound 

expert. J.T. J-2 at 67, 1153. For example, the Guidelines clearly contemplate that a location 

entirely surrounded by parkmg, such as Lot 8, would not reasonably have affected persons. 

Guidelines, 0 III.D., at 6. The mere existence of conversations in a space not intended for 

“outdoor activities” related to the facility’s business operations do not convert a non-protected 

property to a protected property, as the plaintiffs sound expert contended and attempted to 

establish via photogaphic evidence produced at the hearings. This court is satisfied that auy 

decisions made by the Board regarding the adequacy and acceptance of Stop & Shop’s sound 

expert’s testimony over the plaintiffs sound expert’s testimony is reasonable, given the record 

provided. Thus, the Board did not err when it detciinined that the state and local noise code 

regulations were not applicable. 

C. The Recoi-d SuiJpoiis the Board’s Awroval of the Amlication 

Under the u, a Boai-d is required to I-ender a decision on an application based on all 

of the evidence and testimony presented. As explained in I-lai-1-inglon Glen, Inc. v. Bd. Of Adi. of 

M a ,  52 N.J. 22, 28 (1968), “Denial of a variance on a summary finding couched in the 

conclusionary language of. the statue is not adequate. There must be a statement of the specific 

findings of fact 011 which the Board reached the conclusion that the statutory criteria for a 

variance were not satisfied.” Arguably, such a requirement, that the adopting resolution include 
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specific findings of fact aiid conclusions regarding the meeting of the statutory criteria, also 

holds true for the grant of a vanance. 

The Appellate Division has also determined that a resolution can be inadequate if the 

resolution is not specific as to how the board based its determination in light of the applicable 

law. 

analyzing resolutions regal-ding variance grants, the New Jersey Supreme Court held, 

Smith v. Fair Haven Zoning Bd. ofAdi., 335 N.J. Super. 111, 123 (App. Div. 2000). In 

in the event a use variance is challenged, a conclusory resolution 
that merely recites the statutory language will be vulnerable to the 
contention that the negative criteria have not been adequately 
established. The board’s resolution should contain sufficient 
findings, based on the proofs submitted, to satisfy a reviewing 
court that the board has analyzed the master plan and zoning 
ordinance, and determined that the governing body’s prohibition of 
the proposed use is not incompatible with a grant of the variance. 

[Medici v. BPR Co., 107 h’.J. 1,23 (1987).] 

In short, these opinions require that the Board embody in its decision findings that are supported 

by the record and an explanation of its conclusions beyond just statutory recitations. 

Additionally, though it may be evidential as to the adequacy of a Board’s decision, the resolution 

of a Board is not deten&iative and the record may be considered as evidence of the Board’s 

decision-making process. Sherman v. Harvey Cedars Board of Adiustment, 242 N.J. Super. 421, 

430 (App. Div. 1990). 

During the Apiii hearing, plaintiff argued that the increase in the shopping area 

necessarily triggered parking implications that the Board ignored in granting Stop & Shop’s 

Application. Plaintiff argued that if the partial intent of the project was to make parking safer and 

improve circulation, as was allegedly presented to the Board by Stop & Shop, then such 

iinpi-ovements would have required retaining the existing store size. Plaintiff also indicated that 

the proposed inpess aiid egress to the site was problematic and likely to creatc safety issues. 



Defendant Stop & Shop argued that tlie approved Application actually improves the cuixnt 

parkmg lot because it increased pedestrian visibility, reduced the number of curb cuts from five 

(5) to two (2) for better safety, and reorganized the parking spaces for better circulation. Further, 

defendant noted that even tlie plaintiffs engineer agreed that the proposed layout was an 

improvement on the existing one. 

Here, defendant Stop & Shop’s Application proceedings before the defendant Board 

included some twelve (12) public hearings regarding such between, February 4, 2013 and 

December 19, 2013. During the hearings, Stop & Shop presented testimony from a real estate 

representative for Stop & Shop, a licensed architect, a civil engineer, a traffic engineer, an 

eIiviroiunenta1 and occupational noise consultant, and a professional plamei- in favor of its 

Application. Plaintiff Huglies also presented testimony from a civil engineer, a sound expert, a 

traffic engineer, aiid a professional planner against Stop & Shop’s Application. All of the 

witnesses were examined and cross-examined at length by counsel for the parties, as well as the 

active questioning by the Board itself. The Board also accepted testimony from approximatcly 

sixteen (16) members of the public. J.T. Ex. J-1 at 62, 1134-135; J.T. Ex. J-2 at 59, 1134 - 60, 

1135. 

The Board’s initial Resolution, memorialized on January 23, 2014, and its Amended aiid 

Restated Resolution, memorialized on Febtuaiy 11, 2014, consist of 78 and 76 pages, 

respectively, reciting and analyzing infoilnation and proofs submitted by the parties. The 

Resolutions include findings and conclusions ranging from the credibility of witnesses, to the 

impact on the community, to the improvement of the site, and establish that the Application had 

met the required statutory criteria for any vaiiances gi-anted. J.T. Ex. J-1 at 68, 1150 - 77, 71172; 

J.T. Ex. 5-2 at 66,1150 - 74, 1j172. Such a leiigthy and in-depth analysis in the inenioiializing 
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Resolution clearly “reflect[s] the deliberative and spccific findings of fact necessary to sustain 

the board’s conclusions” sufficient to allow this court to fairly determine that the Board acted 

properly in granting Stop & Shop’s Application. 

Conclusion: 

For the reasons explained abovc, this court finds in favor of co-defendants Town of Westfield 

Plaiming Boai-d arid Stop & Shop Supennarket Company, LLC. Plaintiffs complaint is 

dismissed with prejudice. An Order reflecting this relief is attached. 
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