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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

33 Washington Street
Newark, NJ 07102

(973) 64S-6008

Acopy of the administrative law
judge’s decision is enclosed.
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 7387-09
AGENCY DKT. NO. 101-5/09

L.S., ON BEHALF OF MINOR

CHILD, E.S., ET AL.,

Petitioners,

V.

BOARD OF EDUCATION OF THE

TOWNSHIP OF WESTFIELD,

UNION COUNTY,

Respondent.

Lee J. Stoller, pro se

Michelle M. Schott, Esq., for respondent
(Methfessel & Werbel, attorneys)

Record Closed: November 18, 2009 Decided: November 18, 2009

BEFORE RICHARD McGILL, ALJ:

Forty-seven parents ("petitioners") challenge revised attendance zone and

transportation policies of the Westfield Board of Education ("respondent"), alleging that

they are arbitr.ary and capricious and in violation of existing laws. More specifically,

petitioners allege that the transportation and attendance zone policies violate several
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laws as follows: (1) state busing laws including N.J.S.A. 18A:39-1 and N.J.A.C. 6A:27-

1.2; and (2) provisions related to ineffective and inefficient expenditures, N.J.A.C.

6A:23A-5.’~(a). Further, petitioners contend that the procedures for the adoption of

these revised policies violated the Open Public Meetings Act, N.J.S.A. 10:4-6 to -21.

Moreover, petitioners maintain that the revisions were without rational basis in that

respondent did not consider any alternative redistricting plans and that better

alternatives were available. Respondent counters that its actions were carefully

considered and consistent with the law. Both parties now move for summary decision.

PROCEDURAL HISTORY

The petitions in this matter were filed with the Commissioner of Education on

May 15, 2009, invoking the Commissioner’s authority to hear and determine

controversies arising under the school laws pursuant to N.J.S.A. 18A:6-9. On June 12,

2009, respondent filed an Answer to the petition. The matter was transmitted to the

Office of Administrative Law on June 15, 2009, for determination as a contested case.

On July 10, 2009, respondent filed a motion for summary decision requesting

dismissal of the petition. Petitioners submitted responsive papers on July 24, 2009,

including notice of a cross-motion for summary decision. A reply was received from

respondent on August 6, 2009.

MOTION FOR SUMMARY DECISION

A. Legal Standard

A motion for summary decision should be granted where there is no genuine

issue as to any material fact and the moving party is entitled to prevail as a matter of

law. N.J.A.C: 1:1-12.5(b). The same standard is applied in the courts of this State

pursuant to R..=. 4:46-2. Summary judgment "is designed to provide a prompt,

businesslike and inexpensive method" to dispose of actions which do not present any
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genuine issue of material fact. Judson v. Peoples Bank & Trust Co. of Westfield, 17

N.J.~. 67, 74 (1954). The movant must show that there is no genuine issue of material

fact, and all inferences of doubt are drawn against the movant. Id. at 74-75. However,

excessive caution which would undercut the purposes of a motion for summary

judgment should be avoided. Pierce v. Ortho Pharmaceutical Corp., 84 N..__~J. 58, 65

(1980). Thus, if the opposing party offers only facts which are immaterial or

insubstantial in nature, these circumstances should not defeat a motion for summary

judgment. Judson v. Peoples Bank & Trust Co. of Westfield, 17 N.J. at 75. Although

the pleadings may raise a factual issue, summary judgment procedure pierces the

allegations in the pleadings, where the other papers show the absence of any genuine

issue of material fact. Ibi__~.d.

In determining whether there exists a genuine issue as to a material fact, the

judge must "consider whether the competent evidential materials presented, when

viewed in the light most favorable to the non-moving party in consideration of the

applicable evidentiary standard, are sufficient to permit a rational fact finder to resolve

the alleged disputed issue in favor of the non-moving party." Brill v. Guardian Life Ins.

Co. of America, 142 N.J. 520, 523 (1995).

B. Issues

The issues in this proceeding are as follows: (1) whether Policy 8600

Transportation and Policy 8110 Attendance Zones are unlawful because they violate a

statute, N.J.S.A. 18A:39-1, and a regulation, N.J.A.C. 6A:27-1.2, concerning

transportation of students to and from school; (2) whether Policy 8600 Transportation

and Policy 8110 Attendance Zones are unlawful because they violate State fiscal

accountability regulations, specifically, N.J.A.C. 6A:23A-5.1(a); (3) whether Policy 8600

Transportation and Policy 8110 Attendance Zones are void due to failure to comply with

the provisions of the Open Public Meetings Act, N.J.S.A. 10:4-6 to -21; and (4) whether

Policy 8600 Transportation and Policy 8110 Attendance Zones are arbitrary,, capricious

and unreasonable. ¯
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C. Facts

After a review of the papers submitted by the parties, I am satisfied that there is

no genuine dispute as to the core facts which are sufficient to decide all issues in this

matter other than those related to the Open Public Meetings Act. Based upon the

submissions of the parties, I FIND as follows:

Respondent has two intermediate schools, Roosevelt Intermediate School

(RIS) and Edison Intermediate School (EIS).

Students in grades six, seven and eight attend the intermediate schools.

A major roadway and a railroad track run east and west roughly through

the center of WesNeld.

Prior to the redistricting effective September 2009, students who lived

north of this roadway attended RIS. There were some exceptions for

students to participate in specific programs at EIS.

5. Students who lived to the south of this roadway attended EIS.

o Prior to the redistricting, students from three elementary schools were

assigned to RIS. Franklin Elementary School is located to the northwest,

Wilson Elementary School is located north central, and Washington

Elementary School is to the northeast.

t
Prior to the redistricting, Policy 8600 Transportation provided in part as

follows: "For students who qualify for bussing at the intermediate level,

transportation will only be provided to Edison."

4



OAL DKT. NO. EDU 7387-09

By letter dated January 31, 2008, Business Administrator Robert Berman

advised parents of the transportation guidelines, elaborating on Policy

8600 Transportation, as follows: "For all incoming sixth and seventh

grade students who live more than two miles from Roosevelt Intermediate

School, bus transportation will be provided only to Edison Intermediate

School. Your child may still attend Roosevelt, however, transportation will

only be provided to students whose parents opt to enroll them in Edison."

=
On February 24, 2009, respondent approved a redistricting plan for the

intermediate schools.

10. In accordance with revised Policy 8110 Attendance Zones, students who

live in the northern portion of the zone assigned to Washington

Elementary School and would previously be assigned to RIS were

redistricted to EIS.

11. Some of the redistricted pupils live more than two miles from EIS.

12. Respondent decided to provide bus transportation for all of the redistricted

students.

13. Revised Policy 8110 Transportation contains in the section for RIS the

following statement: "Transportation will be provided in accordance with

Policy 8600 (Transportation)."

14. On February 24, 2009, respondent approved Policy 8600 Transportation

which continued to state as follows: "For students who qualify for bussing

at the intermediate level, transportation will only be provided to Edison

School."
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15. By letter dated June 29, 2009, Business Administrator Robert Berman

reminded parents of the current transportation guidelines and stated in

part as follows: "As has been the case for the past two years, all 6th grade

students and 7th and 8th grade students who live more than two miles from

Roosevelt School, will be provided bus transportation to Edison

Intermediate School only. Your child may still attend Roosevelt, however,

transportation will only be provided to students who (sic) parents opt to

enroll them in Edison."

16. The area assigned to Franklin Elementary School was not redistricted

from RIS to EIS.

17. The northeast corner of the area assigned to Washington Elementa~

School is more than two miles from RIS.

18. EIS is the newer and larger school in terms of the number of rooms as

well as the size of classrooms and other spaces.

19. RIS has the larger enrollment based upon current attendance zones both

currently and for the projected five-year period.

20. RIS is located in the northern half of Westfield close to the dividing line

and well to the west.

21. EIS is located centrally in the southern half of Westfield.

22. Respondent views twenty-five students as a desirable maximum for a

classroom.

23. Average class sizes at RIS exceed this level currently and likely will

exceed this number in some of the next five years years.
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24. Respondent chose to address this problem by redistricting some students

from RIS to EIS.

25. Respondent’s Long Range Planning Committee ("LRPC") considered eight

options for redistricting.

26. According to the LRPC, the plan should: (1) consider the social and

emotional impact on children and families; (2) minimize the cost of

transportation and staffing; (3) consider the traffic patterns; (4) minimize

the number of students to be moved; and (5) be viable for five years.

27. The LRPC narrowed the choice to two options drawing students from the

northeast corner of Westfield.

28. One option would draw the students from the southern portion of the

northeast corner of Westfield. The students would walk to EIS. In the

process, they would have to cross the major roadway that divides

Westfield.

29. The other option would draw students from the northern portion of the

northeast corner of Westfield. Those students would be bussed to EIS.

30. Some of these students would be bussed without redistricting.

31. All of the students affected by these options were from the area assigned

to Washington Elementary School.

32. The LRPC favored the option which took students from the northern

portion of the northeast corner of Westfield and recommended this choice

to respondent.
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33. Respondent accepted the LRPC’s recommendation.

34. Petitioner’s favor an option which would draw students from the immediate

vicinity of RIS and have them walk approximately a mile to EIS. According

to petitioners, this approach would reduce costs for transportation and

help to fight obesity.

35. The LRPC rejected this option, because it did not make sense to move

students when they lived so close to a school.

36. , Respondent announced its proposed Policy 8600 and Policy 8110 to the

public on January 13, 2009.                                  ~

37. The public had the opportunity to comment on proposed Policy 8600 and

Policy 8110 at a meeting with the Superintendent of Schools on January

21, 2009.

38. The public had the opportunity to comment on proposed Policy 8600 and

Policy 8110 at the time of the first reading at respondent’s meeting on

February 3, 2009.

39. One of respondent’s employees caused an article to appear in the

Westfield Leader on February 19, 2009, wherein Policy 8600 is called a

"busing law."

40. One of the petitioners made several requests for documents under the

Open Public Records Act.

41. One of the documents provided in response to the requests was a spread

sheet on student enrollment created by one of respondent’s members.
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42. ResPondent acknowledges that the document contains inaccuracies, but

respondent provided it because it constituted a public record.

43. Accurate enrollment information appears in respondent’s documents and

reports.

44. The public had the opportunity to comment at the time of the second

reading of Policy 8600 and Policy 8110 on February 24, 2009.

D. Law and Analysis

The first issue is whether Policy 8600 Transportation and Policy 8110 Attendance

Zones are unlawful because they violate N.J.S.A. 18A:39-1 and N.J.A.C. 6A:27-1.2

concerning transportation of students to and from school. The applicable statute,

N.J.S.A. 18A:39-1, provides in pertinent part as follows:

Whenever in any district there are elementary school pupils who
live more than two miles from their public school of attendance or
secondary school pupils who live more than 2 ½ miles from their public
school of attendance, the district shall provide transportation to and
from school for these pupils.

The applicable regulation is N.J.A.C. 6A:27-1.2(a), which provides in pertinent

part as follows:

Transportation shall be provided to public school students who
reside remote from their assigned school of attendance, ....

1. The words "remote from the school of attendance" shall mean
beyond two and one-half miles for high school students (grades nine
through 12) and beyond two miles for elementary school students
(grades preschool through eight).
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According to petitioners, the above-quoted statute and regulation mean that for

students assigned to and attending RIS and living beyond two miles from RIS,

respondent would be required to provide transportation to RIS. Since respondent does

not provide transportation to RIS, petitioners reason that Policy 8600 Transportation and

Policy 8110 Attendance Zones are unlawful.

Respondent advances two main arguments in opposition to petitioners’

contention. First, respondent contends that complaints about respondent’s policy of

limiting busing of intermediate age students only to EIS is time-barred. Respondent

relies on N.J.A.C. 6A:3-1.3(i), which provides in pertinent part as follows:

The petitioner shall file a petition no later than the 90th day from
the date of receipt of the notice of a final order, ruling or other action by
the district board of education, ... which is the subject of the requested
contested case hearing. This rule shall not apply in instances where a
specific statute, regulation or court order provides a period of limitation
shorter than 90 days for the filing of a particular type of appeal.

Respondent maintains that the provision to which petitioners object has been in

effect since the beginning of the 2006-2007 school year. Further, there are no unusual

or compelling circumstances that would cause injustice to warrant relaxation of this

regulation.

The fact is that respondent took action on February 24, 2009, to approve Policy

8110 Attendance Zones, which incorporates Policy 8600 Transportation. The latter

policy was also approved on February 24, 2009, and .they work together to create a

substantial change for some students. It follows that the ninety-day period should begin

to run on February 24, 2009. The petitions in this matter were filed on May 15, 2009,

and were therefore timely relative to the date of the pertinent action.

As an alternative basis for decision, a rule may be relaxed where strict

adherence thereto may be deemed inappropriate or unnecessary or may result in

injustice.. N.J.A.C. 6A:3-1.16. Here, petitioners’ allegation is that students who live

tO
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beyond two miles from RIS are improperly being denied bus transportation. This

allegation should receive full consideration to prevent injustice to the students who live

more than two miles from RIS. Therefore, I CONCLUDE that petitioners’ challenge to

the lawfulness of Policy 8600 Transportation and Policy 8110 Attendance Zones should

not be time-barred on the basis of N.J.A.C. 6A:3-1.3(i).

Second, respondent maintains that students who reside within the RIS district but

live more than two miles from IRIS are provided busing to EIS. In this situation, EIS

becomes their school of attendance. At their option, students in these locations can

attend IRIS without transportation.

Petitioners maintain that Policy 8600 Transportation and Policy 8110 Attendance

Zones are unlawful in that they violate N.J.S.A. 18A:39-1 and N.J.A.C. 6A:27-1.2(a). ~n

essence, petitioners maintain that students who attend RIS and live beyond two miles

from the school must receive transportation to that school in order for respondent to

comply with N.J.S.A. 18A:39-1 and N.J.A.C. 6A:27-1.2(a).

Petitioners’ argument is more persuasive. Denial of transportation to students

who actually attend RIS while residing beyond two miles therefrom is inconsistent with

N.J.S.A. 18A:39-1 and N.J.A.C. 6A:27-1.2. No policy of a board of education, however

worded, can alter the obligation to provide transportation to public school students who

reside remote from their assigned school of attendance. For elementary school

students through grade eight, "remote from the school of attendance" means beyond

two miles.- N.J.S.A. 18A:39-1; N.J.A.C. 6A:27-1.2. Therefore, I CONCLUDE that

respondent’s Policy 8600 Transportation and Policy 8110 Attendance Zones violate

N.J.S.A. 18A:39-1 and N.J.A.C. 6A:27-1.2 and are therefore unlawful.

The second issue is whether Policy 8600 Transportation and Policy 8110

Attendance Zones are unlawful because they violate fiscal accountability regulations,

specifically, N.J.A.C. 6A:23A-5.1(a). Petitioners contend that the proposed redistricting

will cause resPondent to incur avoidable costs for busing estimated by petitioners at
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$272,000 over the initial five-year period. According to petitioners, such action violates

N.J.A.C. 6A:23A-5.1, which provides in part as follows:

(a) If the Department of Education identifies ineffective or inefficient
expenditure(s) by a school district or county vocational school district,
including, but not limited to, the practices prohibited in N.J.A.C. 6A:23A-
5.2 through 5.9, the Commissioner shall, except as otherwise provided
in (h) below, provide the school district or county vocational school
district the opportunity to be heard as to why the amount of the
ineffective or inefficient expenditure(s) shall not be withheld from State
aid or refunded to the Department.

(g) The Commissioner’s decision shall include a determination of
whether the expenditure was ineffective or inefficient and, if so, the
amount of funds to be withheld from State aid or refunded by the
district.

(h) Nothing shall preclude the Commissioner from immediately and
summarily withholding State aid, consistent with N.J.S.A. 18A:55-2, if,
at any time, it is determined that the fiscal practices, actions or
expenditures of a school official, board member, board or any other
party under the Commissioner’s jurisdiction are in violation of any
statute, regulation, rule or directive of the State Board of Education or
Commissioner of Education.

The difficulty with petitioners’ argument is that expenditures for busing might

prove to be inefficient but they would not be prohibited by law. The consequences of an

ineffective or inefficient expenditure could be a loss of State aid, but the action would

not be unlawful in the sense of a prohibited practice or an omission relative to some

requirement. Therefore, I CONCLUDE that the expenditures in question for busing

would not be unlawful on the basis of N.J.A.C. 6A:23A-5.1 so as to invalidate Policy

8600 Transportation and Policy 8110 Attendance Zones.

The third issue is whether the procedures for adoption of Policy 8600

Transportation and Policy 8110.Attendance Zones on February 24, 2009, failed to

comply with the requirements of the Open Public Meetings Act. Petitioners argue that
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respondent violated provisions of the Open Public Meetings Act in regard to the

adoption of Policy 8110 by failing to provide adequate notice and opportunity to

comment and by giving false and misleading information to the public through

responses to requests of citizens through the Open Public Records Act, N.J.S.A. 47:1A-

1 to -13. Specifically, petitioners maintain that respondent provided false and

misleading information to the public concerning the number of students projected to

attend RIS and EIS over the course of the next five years.

A common difficulty with respect to the motions of both parties is that the factual

presentations with respect to this issue are very sparse. Under the circumstances, the

parties have not offered adequate factual support for a determination one way or the

other with respect to this issue. It follows that a determination cannot be made that

there is no genuine issue as to a material fact or that a party is entitled to prevail as.a

matter of law. Therefore, summary decision cannot be granted on this issue.

Lastly, petitioners maintain that the redistricting decision by respondent was

arbitrary, capricious and unreasonable. Petitioners contend that respondent did not

carefully consider the proposed action and essentially that respondent made the wrong

decision. There are myriad factual details that could be considered in regard to this

determination, and as to which the parties do not agree, but the core facts are readily

ascertainable as set forth above.

The first part of respondent’s decision was a determination that there was a need

for redistricting. The situation was that respondent has two intermediate schools. The

smaller school has more students, and the newer, larger school has fewer.

Respondent’s decision to approximately equalize the number of students in each school

is inherently reasonable.

The second part of respondent’s decision was to make a choice as to the

students to transfer to EIS, which was the larger school. After consideration of eight

options, respondent chose to transfer students who lived in an area that was relatively
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remote from RIS. Petitioners contend that it would be a better idea to transfer students

who live in immediate proximity to RIS to EIS. Both parties offer arguments in support

of their respective positions, but the situation amounts to nothing more than a difference

of opinion. In view of the findings as set forth above and from a review of a map

submitted with the papers in this matter, it is evident that respondent’s choice is a

reasonable one. It follows that respondent’s redistricting decision in itself was not

arbitrary, capricious and unreasonable.

Based upon the above discussion, I CONCLUDE that respondent’s Policy 8600

Transportation in conjunction with Policy 8110 Attendance Zones is unlawful in that it

violates N.J.S.A. 18A:39-1 and N.J.A.C. 6A:27-1.2. A policy that is unlawful cannot

remain in effect. The fact that petitioners’ other arguments lack merit, or could not be

decided on a motion for summary decision, does not alter this conclusion.

As the relief in this matter, respondent must provide transportation to all students

who attend RIS, or are eligible to do so, and reside beyond two miles therefrom. This

transportation shall be to RIS. In addition, respondent must revise its Policy 8600

Transportation and Policy 8110 Attendance Zones to bring them into compliance with

N.J.S.Ao 18A:39-1 and N.J.A.C. 6A:27-1.2 and all other laws. To allow for an orderly

transition, respondent will have sixty days from the final decision in this matter to bring

its policies into compliance with this determination.

Accordingly, it is ORDERED that ~espondent shall within sixty (60) days of the

final decision in this matter:

Provide transportation to RIS for all students who attend RIS, or are

eligible to do so, and reside beyond two miles therefrom.

Revise its Policy 8600 Transportation and Policy 8110 Attendance Zones

to bring them into compliance with N.J.S.A. 18A:39-1 and N.J.A.C. 6A:27-

1.2 and all other laws.

14
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I hereby FILE this initial decision with the COMMISSIONER OF THE

DEPARTMENT OF EDUCATION for consideration.

This recommended decision may be adopted, modified or rejected by the

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized

to make a final decision in this matter. If the Commissioner of the Department of

Education does not adopt, modify or reject this decision within forty-five days and unless

such time limit is otherwise extended, this recommended decision shall become a final

decision in accordance with N.J.S.A. 52:14B-10.

Within thirteen days from the date on which this recommended decision was

mailed to the parties, any party may file written exceptions with the COMMISSIONER

OF THE DEPARTMENT OF EDUCATION, ATTN: BUREAU OF CONTROVERSIES

AND DISPUTES, 100 Riverview Plaza, 4th Floor, PO Box 500, Trenton, New Jersey

08625-0500, marked "Attention: Exceptions." A copy of any exceptions must be sent to

the judge and to the other parties.

November 18, 2009

DATE

Date Received at Agency:

Nov 1 9ZO0 
DATE

cml

RICHARD McGILL, ALJ

OIRECTOR AND
OFFICE I~A~Iltll’~"CI~’i’Ig’~-LAW
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